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NEW RULE ON BILL OF EXCEPTIONS 


Upon the recommendation of the 
Judicial Council, the 1959 Legis- 
lature repealed all of the statutes 
which prescribed the cumbersome 
procedure to be followed in procur- 
ing the preparation and settlement 
of a bill of exceptions on appeal 
to the Supreme Court and passed 
an act providing that such proce- 
dure should be prescribed by rule 
of the Supreme Court. Pursuant 
to this act the Supreme Court pro- 
mulgated what is now Rule 7 of 
the Rules of the Supreme Court. 
The new procedure is greatly sim- 
plified and is designed to eliminate 
the snares and pitfalls which 
abounded in the former system. 
A summary of the procedural steps 
to be followed in obtaining a bill 
of exceptions under the new Rule 
which became effective on Septem- 
ber 28, follows: 


Procedure for Procuring A Bill of 
Exceptions 

1. Appellant must file praecipe 
for bill of exceptions with the 
Clerk of the District Court within 
one month from the date of the 
order from which the appeal is 
taken. If less than all of the evi- 
dence is requested by the prae- 
cipe, consent of all parties to the 
omission of evidence must be en- 
dorsed upon the praecipe. 

2. The Clerk of the District 
Court shall forthwith deliver a 
copy of the praecipe and endorse- 
ments to the court reporter and 
send a copy to the Clerk of the 
Supreme Court. 

3. The court reporter shall de- 


liver the bill of exceptions to the 
Clerk of the District Court within 
two months from the filing of the 
praecipe. 

4. Upon receipt of the bill of 
exceptions from the court reporter 
the Clerk of the District Court shall 
forthwith file the bill of exceptions 
and notify all parties and the Clerk 
of the Supreme Court of the date 
of filing. 

5. Amendments to the bill of 
exceptions may be made by agree- 
ment, which agreement is to be at- 
tached to the bill. If amendments 
are not agreed upon a hearing is 
held by the District Judge. 

6. The bill of exceptions may 
be withdrawn from the office of 
the Clerk of the District Court by 
any party or his attorney. 

7. If not sooner filed with the 
Clerk of the Supreme Court, the 
bill of exceptions shall be sent to 
the Supreme Court for filing when 
directed by the Clerk of the Su- 
preme Court. 

8. Extensions of time for the 
preparation of the bill of excep- 
tions may be procured on motion 
filed in the Supreme Court within 
one month after the original two 
months following the filing of the 
praecipe or within such other time 
as is permitted by Rule 7 f of the 
Rules of the Supreme Court. 


Criminal Cases 
1. The same procedural steps 
are followed as in civil cases ex- 
cept that the order for the bill of 
exceptions must be filed with the 
Clerk of the District Court at or 
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before the time the petition in 
error is required to be filed in the 
Supreme Court. 

2. In capital cases under Sec. 
29-2306 the filing of the notice in 


the District Court is an order for 
the bill of exceptions and the bill 
of exceptions is to be delivered 
within two months thereafter. 





SATURDAY AND HOLIDAY CLOSING 


The 1959 Legislature passed an 
act providing that court offices 
throughout the state may be closed 
on Saturdays, Sundays, and the 
following holidays: January 1; 
February 12, February 22, May 30, 
July 4, Labor Day, Veterans Day, 
Thanksgiving Day and Christmas. 

Pursuant to this act the Supreme 
Court has entered an order dir- 
recting that the Office of the Clerk 
of the Supreme Court shall be 
closed to the transaction of any 
official business on such days. The 
order further provides that if any 
of the enumerated holidays falls 
on Sunday that the office of the 
Clerk shall be closed to the trans- 


action of official business on the 
following Monday. The act of the 
Legislature and the order of the 
Court both provide that if the 
date for the making of any filing 
falls on one of the days when 
the Clerk’s office is directed to be 
closed such filing shall be within 
time if filed on the next succeed- 
ing business day. 

Attorneys who need records or 
briefs on any of the days on which 
the office of the Clerk of the Su- 
preme Court is directed to be 
closed will be accommodated by 
arrangement with the Clerk but 
no filings will be made or orders 
entered on such days. 


BAR URGES LEGISLATIVE SALARY INCREASE 


At the recent meeting of the 
House of Delegates of this associa- 
tion unanimous approval was giv- 
en to a resolution favoring in- 
creased salaries for members of the 
Nebraska Legislature. The reso- 
lution follows: 

RESOLUTION 

WHEREAS, the enlarging bur- 
dens of the duties and responsibil- 
ities of service in the Nebraska 
Legislature and the _ increasing 
cost of living expenses during legis- 
lative sessions are making it im- 
possible for many competent men 
to continue or to seek service as 


elected members of the legislature, 
and it is in the best interest of the 
whole people of the state that ade- 
quate salaries be paid to public 
officials, 

BE IT THEREFORE RESOLVED 
that it be recommended that the 
Nebraska State Bar Association 
approve the proposed constitution- 
al amendment to increase the sal- 
aries to be paid to members of 
the Nebraska Legislature and ac- 
tively support its adoption. 

For a comparison of legislative 
salaries see the July issue of the 
Journal at Page 86. 
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THE 1959 ANNUAL MEETING 


The sixtieth annual meeting of 
the association brought together 
a near record attendance. There 
was a total lawyer registration of 
779 and in addition 32 exhibitors 
registered and enough wives were 
in attendance to bring the total 
registration well above many pre- 
vious meetings. 

In keeping with the 1959 objec- 
tive of the association which was 
continuing legal education, all Sec- 
tions conducted programs designed 
to aid the lawyer in his practice. 

The highlight of the program of 
the Section on Real Estate, Probate 
and Trust Law was the discussion 
of will and trust forms by Wil- 
liam E. Murray of the New York 
Bar. This was followed by re- 
ports of the several sub-commit- 
tees of the Section. The section 
approved six conveyancing forms 
proposed by the Committee on Im- 
provements in Conveyancing. The 
forms were distributed at the Sec- 
tion meeting and additional copies 
are available through the office of 
the Secretary. 

Speakers before the Section on 
Municipal and Public Corporations 
were Warren C. Johnson, of the 
Lincoln Bar and Harry S. Salter, 
attorney for the Department of 
Roads. 

The Section on Insurance Law 
devoted its program to a discus- 
sion of practice and procedure un- 
der the Nebraska Workmen’s 


Compensation Act. Participants 
were Judge Albert Arms, of the 
Nebraska Workmen’s Compensa- 


tion Court; A. W. Storms, of Hold- 
rege; Kenneth Elson, of Grand Is- 
land, and John E. Dougherty, of 
York. 

The Section on Practice and Pro- 
cedure had as its guest speaker 
James A. Dooley, noted trial law- 
yer of Chicago, whose topic was 
“Trial Tactics—How to Win the 
Verdict.” This was followed by a 
discussion of new legislation af- 
fecting procedure led by David 
Dow of the faculty of the Univer- 
sity of Nebraska, College of Law, 
who was 1959 chairman of the 
Section. 

The Section on Taxation devoted 
its program to a discussion of 
phases of the law affecting Ne- 
braska property taxes. Speakers 
on this program were Homer Ham- 
ilton, Assistant Attorney General 
of Nebraska; Richard E. Hunter, 
of Hastings; Charles E. Oldfather, 
of Lincoln; Edmund D. McEachen, 
of Omaha and John C. Burke, Tax 
Attorney in the office of the Coun- 
ty Attorney of Douglas County. 

Guest speaker at the Association 
Luncheon was John D. Randall, 
of Cedar Rapids, Iowa, President 
of the American Bar Association. 
His fellow Iowan, Carl F. Conway, 
of Osage, Iowa and President of the 
Iowa State Bar Association, was 
one of the most entertaining speak- 
ers the association has ever had 
to address the Annual Dinner. 

Entertainment for the ladies in- 


cluded the traditional “Kaffee 


Klatch” on Friday morning fol- 
lowed by a luncheon at the Omaha 
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Athletic Club. Those ladies who 
attended the luncheon were guests 
of the Association at the Clarkson 
Hospital Benefit Style Show on 
Friday afternoon. 

All reports of standing and spe- 
cial committees were received and 
acted upon at the meeting of the 
House of Delegates on October 7, 
immediately preceding the open- 
ing of the annual meeting. A full 
report of the committee recom- 
mendations and of the action taken 


by the House thereon will be pub- 
lished in the Proceedings of the 
Sixty-first Annual Meeting. 

The meeting closed with the in- 
stallation of new officers. Flavel 
A. Wright, of Lincoln is the newly 
elected President. Thomas C. 
Quinlan, of Omaha, assumed the 
office of President Elect and C. 
Russell Mattson, of Lincoln, was 
elected to serve a second term as 
Member-at-Large of the Executive 
Council. 


WEISS HONORED FOR SERVICE 


Pictured are from left to 
right Elmo Roper, of New York, 
W. O. Baldwin, Hebron attorney, 
Gov. Ralph G. Brooks, Walter C. 
Weiss and his sister, Mrs. Regina 
Weiss Preston, of Clearwater. 
Florida. 

The occasion was a testimonial 





et, aes 
ome 


dinner in honor of Mr. Weiss, long 
a practicing attorney in Hebron. 
The dinner was attended by 65 
representative citizens from every 
community in Thayer County and 
by state and county officials. 

The hosts were Elmo Roper and 
W. O. Baldwin. 


aaa ereeeneee 
Now Available .... 


A MONUMENTAL and completely new publication 
in the field of labor relations law 





SHEPARD’S 
FEDERAL LABOR LAW CITATIONS 


A COMPREHENSIVE COMPILATION OF CITATIONS TO 


Decisions and Orders of the National Labor Relations Board 
United States Supreme Court Decisions in Labor Cases 
Lower Federal Court Decisions in Labor Cases 

Labor Provisions in United States Code 


AS CITED IN 


Decisions and Orders of the National Labor Relations Board 
United States Supreme Court Reports (Three Editions) 
Federal Reporter Federal Supplement Federal Rules Decisions 
All State Reports All Units of the National Reporter System 
with cross references to any reports or digests of same cases in 
Court Decisions Relating to the National Labor Relations Act 
American Labor Cases Labor Arbitration Reports Labor Cases 
Labor Relations Reference Manual Wage and Hour Cases 


Labor Law Reports Labor Relations Reporter 
Labor Equipment 


ALSO AS CITED IN 
Labor Relations Periodicals Numerous Law Reviews I 
Annotations in American Law Reports 


Annotations in Lawyers’ Edition, United States Supreme Court 
Reports 





For descriptive brochure, write 


Shepard’s Citations 


COLORADO SPRINGS 











COLORADO 














138 NEBRASKA STATE BAR JOURNAL 





OUR COURTS—THE BULWARK OF 


OUR LIBERTIES 


By G. L. DeLACY 


On the 31st day of December, 
1958 the President of the United 
States issued a_ proclamation 
wherein he stated— 

“I urge the people of the United 
States to observe Law Day with 
appropriate 
F public cere- 
' monies and by 
the reaffirm- 
ance of their 
dedication to 
our form of 
government 
and the su- 
premacy of 
law in our 
lives. I espe- 





G. L. DeLacy 
cially urge the legal profession to 
take the lead in sponsoring and 


participating in appropriate ob- 
servances throughout the nation.” 

In accordance with this procla- 
mation we are gathered tonight 
on the eve of the first day of May. 
In the manual issued by the Amer- 
ican Bar Association setting forth 
suggestions to speakers, there is a 
line or two from William L. Pros- 
ser, the President of the Associa- 
tion of the American Law Schools. 
He said— 

“As has been said on many oc- 
casions by the leaders of this na- 
tion, ours is a government of law 
and it is upon law and law observ- 
ance that we must stand or fall.” 

“How fitting it is, therefore, in 
this hour of national and world- 
wide emotional stress that we 


dedicate a segment of time to the 
recognition and acknowledgment 
of this force that makes us free.” 

History teaches us that by the 
month of July, 1776 all of the 13 
colonies had resolved upon a Dec- 
laration of Independence. A com- 
mittee was chosen to draft it. 
This Declaration is generally at- 
tributed to Thomas Jefferson. It 
was announced to the world on 
July 4, 1776. The Declaration 
evolved from the Magna Charta, 
the Petition of Rights and the Bill 
of Rights. It set forth the hope 
of those who had been struggling 
for political liberty during the cen- 
turies. It asserted as its thesis—- 

“That all men are created equal; 
that they are endowed by their 
Creator with certain unalienable 
rights; that among these are life, 
liberty, and the pursuit of happi- 
ness; that to secure these rights, 
governments are instituted among 
men deriving their just powers 
from the consent of the governed.” 

The Romans in their govern- 
mental development put the em- 
phasis upon justice and upon or- 
der, especially upon Order. 

Our founders emphasized the 
liberty and freedom of the indi- 
vidual under law. They affirmed 
that the citizen has a right to the 
impartial administration of jus- 
tice which neither knows rich nor 
poor; to the equal protection of the 
laws which means the protection 
of equal laws; to the exercise of 
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political privileges without distinc- 
tion of rank or class. The Decla- 
ration likewise asserts that man is 
endowed by his God with these 
rights which the Declaration char- 
acterizes as being unalienable 
rights. 

Our Christian forefathers, it ap- 
pears, sought to establish a govern- 
ment which would implement 
what was then known as the na- 
tural law and which would guar- 
antee the rights to the individual 
with which he was endowed by 
his Creator. They, however, did 
not have to start afresh. They had 
the history of the Roman law; 
they had the history of laws de- 
veloped in England. They were 
familiar with the Magna Charta, 
the Petition of Rights and the Bill 
of Rights but this group, for the 
first time, established a govern- 
ment which emphasized the rights 
and the liberties of the individual. 

After the war was won and free- 
dom from Great Britain was es- 
tablished they then assembled in 
Philadelphia to evolve a Constitu- 
tion. Note these words of the 
Constitution— 

“We the people of the United 
States in order to form a more 
perfect union, establish justice, in- 
sure domestic tranquility, provide 
for the common defense, promote 
the general welfare and secure the 
blessings of liberty to ourselves 
and our posterity, do ordain and 
establish this Constitution of the 
United States of America.” 

It will be remembered that after 
the adoption of the Constitution, 
there was insistence upon the 


adoption of the Bill of Rights in- 
corporated in the first Ten Amend- 
ments to the Constitution provid- 
ing for free speach, free press, free 
assembly, the right to worship ac- 
cording to one’s conscience and 
other privileges and immunities 
as against any Act of Congress. 
It should also be remembered that 
Bills of Rights were included in 
various State Constitutions. As a 
result there evolved a Federal Gov- 
ernment appropriate for national 
needs and State Governments ap- 
propriate for local needs and these 
Governments were to function in 
conjunction with Bills of Rights 
which protected the rights of the 
individual—those of the minority 
as well as the majority—protect- 
ing all of the citizens against in- 
vasion of their fundamental rights. 

As you know, the Federal Gov- 
ernment consists of three branches, 
the Legislative, the Executive and 
the Judicial. 

At an early date the Supreme 
Court determined that it had the 
right to declare acts of Congress 
void if they conflicted with the 
Constitution of the United States 
and had a similar right to declare 
acts of State Legislatures void if 
they conflicted with the Constitu- 
tion. The Court gradually estab- 
lished its jurisdiction and power 
and became the arbiter of contro- 
versies arising between the nation- 
al Government and the state gov- 
ernments. It was the umpire to 
determine what powers were allo- 
cated to the Federal Government 
and what powers to the state gov- 
ernments. 
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It is apparent that the rights of 
the individual under the Consti- 
tution and under the Bill of Rights 
could, and can, only be guaran- 
teed and protected in the last an- 
alysis by one body and that was, 
and is, the Supreme Court of the 
United States. It, protects the 
citizens against abuses of the Con- 
gress, against abuses of the Execu- 
tive and against abuses of any 
state. It protects the citizen 
against temporary passions and de- 
mands which would override the 
essential liberties guaranteed to 
him under the Constitution. 

This the citizen should know and 
appreciate. 

I read with admiration the 
speeches of Jefferson and others 
of his day. I note with pride that 
in the Declaration of Independence 
it is announced that all men are 
created equal and that they are 
endowed by their creator with cer- 
tain unalienable rights. I read 
this with pride, but I also read 
that there developed in this coun- 
try the institution of human slav- 
ery. It is hard for me to believe 
that within 100 years prior to this 
date men were held in slavery 
in this country; men were sold on 
the block; men, because they were 
black, were held not to be citizens 
or not to have the rights of citi- 
zens—all in a country which pref- 
aced its existence upon a Declara- 
tion which declared all men are 
created equal. It is hard to con- 
ceive how such an_ institution 
could have been allowed to con- 
tinue in this country after the 
adoption of the Constitution and 


after we were free from the mother 
country. 

Naturally this institution could 
not be tolerated for long and so 
after 70 years it was necessary to 
engage in a bloody Civil War to 
end human slavery. Great Brit- 
ain prior to the time of our civil 
war had freed slaves held in her 
empire, this by buying the free- 
dom of the slaves. In our country 
you will remember that even dur- 
ing the Civil War there were those 
in the North who opposed the Civil 
War if its purpose was the aboli- 
tion of slavery. 

During the war the President 
issued an Emancipation Proclama- 
tion. Following its issuance his 
party at the next election suffered 
overwhelming defeats in Ohio, In- 
diana and Illinois. The Demo- 
cratic Party at that time issued 
what they called an address to the 
Democracy of the United States, 
which was in effect a platform for 
the western Democracy. This 
manifesto advocated principles of 
strict construction of the Constitu- 
tion with due regard to State’s 
rights and jealous limitations of 
governmental powers and non-in- 
terference anywhere by the Fed- 
eral Government with the insti- 
tution of slavery. The manifesto 
indicated that they were opposed to 
the war if it was for the purpose 
of the overthrowing or interferring 
with the established rights or es- 
tablished institutions of any state. 

The Legislature of Lincoln’s own 
state resolved that the proclama- 
tion was “a gigantic usurpation at 
once converting the war, profess- 
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edly commenced by the adminis- 
tration for the vindication of the 
authority of the Constitution, into 
a crusade for the sudden, uncon- 
ditional and violent liberation of 
three million negro slaves; a result 
which would not only be total sub- 
version of the Federal Union, but a 
revolution in the social organiza- 
tion of the Southern states, the im- 
mediate and remote, the present 
and far-reaching consequences of 
which, to both races, cannot be 
contemplated without the most 
dismal foreboding of horror and 
dismay.” 

Is it not strange that any con- 
siderable number of Christians 
living in these United States 
should evidence the attitude indi- 
cated by the resolution? Be that 
as it may, the war was finally 
won, the slaves were free. 

In due time additional amend- 
ments to the Constitution of the 
United States were adopted. Ar- 
ticle 13 prohibited slavery. Arti- 
cle 15 provided that the right of a 
citizen of the United States to vote 
shall not be denied or abridged 
by the United States or by any 
state on account of race, color 
or previous condition of servitude. 
This certainly promised the negro 
the right to vote. Article 14 pro- 
vided in part that no state shall 
make or enforce any law which 
shall abridge the privileges or im- 
munities of citizens of the United 
States nor shall any state deprive 
any person of life, liberty or prop- 
erty without due process of law; 
nor deny to any person within its 
jurisdiction the equal protection of 


the laws. This statement in the 
14th Amendment, I like to be- 
lieve, was not a mere legalism or 
empty pretext held out to the 
negro. It was a clear expression 
of the conscience of America di- 
rectly in accord with the stream 
of American tradition and aspira- 
tion. Again we pause to ask how 
could these rights be established 
and these guarantees enforced? 
There was only one way and that 
was through the judgment of im- 
partial and learned men compris- 
ing the Supreme Court charged 
with the duty of enforcing the Con- 
stitution as the supreme law. 

The southern states never in- 
tended to be bound by the terms 
of the amendments adopted after 
the Civil War. The negro was 
not allowed to vote. He was not 
allowed to sit on a jury. He had 
to ride in the back of a bus or 
street car. He could not buy or 
live in property in blocks inhabited 
by whites. He could not send his 
children to a public school, but if 
any schools were provided for him 
he had to send his children to an 
all-negro school. He was discrim- 
inated against in many other re- 
spects. 

Could this situation be tolerated 
forever in a country which an- 
nounced, as a preface to its ex- 
istence, that all men were created 
equal? 

Again the Supreme Court per- 
formed. It upheld in 1880 the 
right of negroes to be on juries 
(Stauder v. West, 100 U. S. 308). 
In this case Mr. Justice Strong 
said, referring to the 14th Amend- 
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ment: 


“It ordains that no State shall 
make or enforce any laws which 
shall abridge the privileges or im- 
munities of citizens of the United 
States (evidently referring to the 
newly made citizens, who, being 
citizens of the United States are 
declared to be also citizens of the 
State in which they reside). It 
ordains that no state shall deprive 
any person of life, liberty or prop- 
erty, without due process of law, 
or deny to any person within its 
jurisdiction the equal protection of 
the laws. What is this but declar- 
ing that the law in the States shall 
be the same for the black as for 
the whites; that all persons, wheth- 
er colored or white shall stand 
equal before the laws of the States, 
and, in regard to the colored race, 
for whose protection the Amend- 
ment was primarily designed, that 
no discrimination shall be made 
against them by law because of 
their color? The words of the 
Amendment, it is true, are prohibi- 
tory, but they contain a necessary 
implication of a positive immun- 
ity, or right, most valuable to the 
colored race—the right to exemp- 
tion from unfriendly legislation 
against them distinctively as col- 
ored; exemption from legal dis- 
criminations, implying inferiority 
in civil society, lessening the secur- 
ity of their enjoyment of the rights 
which others enjoy and discrim- 
inations which are steps towards 
reducing them to the condition of 
a subject race.” 

However in 1896 the Supreme 
Court decided the case of Plessy 


v. Ferguson. This case upheld 
segregation of the races into sepa- 
rate railroad coaches if the accom- 
modations were equal. This case 
involved a Louisiana statute known 
as the Jim Crow Car Law. It re- 
quired railroads to provide sepa- 
rate but equal accommodations for 
whites and negroes. It gave rise 
to the separate but equal doctrine. 
This is the case which the so- 
called Segregation Cases overruled 
in 1954. 

TREND SINCE PLESSY V. 

FERGUSON 

It is interesting to observe the 
trend of the decisions in the Su- 
preme Court since the 1896 opinion 
involving railroad transportation. 

I call attention to these decisions 
of the Supreme Court to show 
why the court had to decide the 
“Segregation Cases” as it did in 
1954. 

In 1938 it was held in Gaines v. 
Canada, (305 U. S. 337) that the 
Missouri practice of offering to 
negro students payment out of the 
public funds for tuition costs in 
schools in adjacent states, when 
those students (because of their 
color) could not secure profession- 
al training in state-supported Mis- 
souri colleges and universities, vio- 
lated the principles of the 14th 
Amendment. 

(After seeing Halfback No. 40 
run around and through the Ne- 
braska Football Team at Lincoln 
last fall, Missouri seems to have 
gained by this decision.) 

Again in 1948 in the case of 
Sipuel v. Board of Regents of the 
University of Oklahoma, (332 U. S. 
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631) the case before the Court in- 
volved the following facts: A 
negro, concededly qualified, ap- 
plied for admission to the School 
of Law of the University of Okla- 
homa, the only law school main- 
tained by the taxpayers of the 
State. 

This application was denied sole- 
ly because of the color of the appli- 
cant. The applicant then applied 
to the state court for a Writ of 
Mandamus compelling the univer- 
sity to accept her as a law stu- 
dent. This was denied by the 
state courts. An appeal was taken 
to the Supreme Court of the 
United States. The decision was 
reversed and the Court held— 

“The State must provide it 
(legal education) for her in con- 
formity with the equal protection 
clause of the 14th Amendment and 
provide it as soon as it does for 
applicants of any other group.” 

In the case of Sweatt v. Painter, 
a negro was refused admission to 
the University of Texas Law 
School on the ground that substan- 
tantially equivalent faciilties were 
offered by a Texas Law School 
open only to negroes. Mr. Chief 
Justice Vinson of the United States 
Supreme Court delivered the opin- 
ion. The Court refused either to 
affirm or disaffirm the doctrine of 
Plessy v. Ferguson, but held that 
the equal protection clause re- 
quired that the negro be admitted 
to the Texas Law School since the 
school for negroes did not afford 
equal facilities. However, this 
conclusion rested on grounds which 
made it unlikely that it would be 


possible for a state to establish a 
law school for negroes alone which 
afforded equal facilities. The Court 
relied in part on these qualities 
which are incapable of objective 
measurement but which make for 
greatness in a law school. The 
case was decided in June, 1950. 

In the same month, the decision 
of McLaurin v. Oklahoma State 
Regents of the University of Okla- 
homa (339 U. S. 637) was decided. 
The opinion, likewise, in this case 
was written by Mr. Chief Justice 
Vinson. In this case the negro was 
admitted to the school, but was 
required to sit at a separate desk 
in the hall, apart from the other 
students, etc. The restrictions on 
the negro were in accordance with 
the statutory requirements of Ok- 
lahoma. Mr. Chief Justice Vinson 
used the following language: 

“We conclude that the conditions 
under which this appellant is re- 
quired to receive his education de- 
prive him of his personal and 
present right to the equal protec- 
tion of the laws. See Sweatt v. 
Painter, 339 U. S. 629, ante 1114, 
70 S. Ct. 842. We hold that under 
these circumstances the Fourteenth 
Amendment precludes differences 
in treatment by the state based 
upon race. Appellant, having been 
admitted to a_ state-supported 
graduate school, must receive the 
same treatment at the hands of the 
state as students of other races. 
The judgment is 


Reversed.” 
In the case of Henderson v. 
United States, et al (339 U. S. 816) 
decided in 1950 four years before 
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the segregation cases were decided, 
the Court outlawed the practice of 
railroads of dividing a dining car 
so as to allow ten tables for white 
passengers and one table exclu- 
sively for negro passengers. The 
regulation also called for a parti- 
tion between the tables. The Court 
held that this subjected the colored 
passengers to undue or unreason- 
able prejudice in violation of the 
Interstate Commerce Act. It was 
likewise held that the City of 
Miami could not meet the test of 
the Fourteenth Amendment by fur- 
nishing the facilities of their mu- 
nicipal golf courses to negroes on 
a segregated basis. (Rice v. Arn- 
old, 340 U. S. 848). To the same 
effect is a case later in 1954 in- 
volving a city park. (Muir v. 
Louisville Park Assn., 347 U. S. 
971). These cases* were decided 
on the theory that if the state is 
going to provide such facilities at 
all, it must provide them equally 
to the citizens. In the case of 
Morgan v. Virginia (328 U. S. 373) 
decided prior to the segregation 
cases the Court held that the at- 
tempt of a state to require the 
segregation of passengers in inter- 
state buses resulted in the impo- 
sition of an undue burden on inter- 
state commerce. This decision was 
not based on any claimed Consti- 
tutional provision. 

As a result of these decisions, 
negroes were attending univer- 
sities and law schools in many 
states. In 1954 it had to decide 
the case of Brown v. Board of Edu- 
cation (347 U. S. 483). This case 
involved appeals from actions 


started in five jurisdictions. 

THE SEGREGATION CASES 

At this point it may be advis- 
able to re-orient you with the de- 
tails of these cases and their ori- 
gin. The appeals involved actions 
originally brought in Kansas, South 
Carolina, Virginia, Delaware and 
the District of Columbia. The 
causes were presented to the Su- 
preme Court at the same hearings 
(there were two hearings) and the 
decision rendered in 1954, after 
re-argument and consideration by 
the Court. The consolidated case 
is generally known as Brown v. 
The Board of Education. The opin- 
ion was written by Chief Justice 
Warren and was concurred in by 
all of the Justices of the Court. 

The cases involved the Constitu- 
tional question of whether a state 
may pass a statute which requires 
or permits the segregation of negro 
students into separate schools 
(Public schools supported by Tax- 
ation) assuming facilities furnished 
negro students in separate schools 
to be equal to those furnished in 
schools reserved for whites. 

It was vigorously asserted by the 
plaintiffs that negro children by 
the statutes involved were de- 
prived of the equal protection of 
the laws within the meaning of 
the 14th Amendment to the Con- 
stitution of the United States 
adopted in the year 1868. 

QUESTION INVOLVED 

Now the question is—did state 
statutes requiring or permitting 
segregation in public schools on 
account of color, deprive the col- 
ored children of the equal protec- 
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tion of the laws? 
schools involved were _ public 
schools supported by taxation. 
The cases involved in the Brown 
case that came up from Kansas, 
South Carolina, Virginia and the 
District of Columbia were appeals 
from the United States District 
Courts in those areas. These courts 


Remember the 


had held against the negro plain- © 


tiffs in their suits to force admit- 
tance into white schools, basing 
their decisions on the case of 
Plessy v. Ferguson (163 U. S. 537) 
decided in the year 1896. 

The Delaware case (one of the 
consolidated cases) was an appeal 
from the Supreme Court of that 
State. This case was affirmed. 
The lower Court had ordered the 
immediate admission of colored 
students into white schools. The 
Supreme Court of Delaware held 
the school for negroes not equal 
to schools for whites. 

The Federal Judge before whom 
the case was tried in Kansas made 
this finding: 

“Segregation of white and col- 
ored children in public schools has 
a detrimental effect upon the col- 
ored children. The impact is 
greater when it has the sanction of 
the law; for the policy of separat- 
ing the races is usually interpreted 
as denoting the inferiority of the 
negro. A sense of inferiority af- 
fects the motivation of a child to 
learn. Segregation with the sanc- 
tion of the law, therefore, has a 
tendency to retard the educational 
and mental development of negro 
children and to deprive them of 
some of the benefits they would 


receive in a racially 
school system.” 

In the opinion by Chief Justice 
Warren, in the case we are dis- 
cussing, he said, after quoting this 
finding of the Kansas Judge: 

“Whatever may have been the 
extent of psychological knowledge 
at the time of Plessy v. Ferguson, 
this finding is amply supported by 
modern authority.” 

The Chief Justice then stated: 

“Any language in Plessy v. Fer- 
guson contrary to this finding is 
rejected.” 

He further stated: 

“We conclude that in the field 
of Public education the doctrine 
of (separate but equal) has no 
place. Separate educational facil- 
ities are inherently unequal. There- 
fore we hold that the plaintiffs and 
others similarly situated for whom 
the actions have been brought are 
by reason of the segregation com- 
plained of deprived of the equal 
protection of the laws guaranteed 
by the 14th Amendment.” 

Mr. Chief Justice Warren in 
writing the opinion followed the 
trend set forth in the cases of 
Sweatt v. Painter and McLaurin 
v. Oklahoma State Regents supra, 
and also followed the finding set 
forth in the case appealed from 
Kansas. I have heretofore quoted 
this finding. He also considered 
the cases appealed from Delaware, 
i.e., the case of Belton v. Gebhart 
and in the case of Bulah v. Geb- 
hart (Consolidated) (87 At. 2d, 
862). These Delaware cases in- 
volved the question of whether the 
State of Delaware through its 


integrated 
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agencies violated the rights of 
negroes under the equal protection 
clause of the Fourteenth Amend- 
ment to the United States Consti- 
tution. 

In the trial of the cases the 
plaintiffs introduced expert wit- 
nesses as to the effect of segrega- 
tion. These experts sustained the 
general proposition that the effect 
of legally enforced segregation in 
education upon negro children was 
harmful. 

The Delaware Court in the opin- 
ion says: 

“(1) I conclude from the testi- 
mony that in our Delaware society, 
State-imposed segregation in edu- 
cation itself results in the Negro 
children, as a class, receiving edu- 
cational opportunities which are 
substantially inferior to those 
available to white children other- 
wise similarly situated.” 

It is apparent that in these Seg- 
regation cases the Court was again 
required to interpret Article 14 of 
the Amendments to the United 
States Constitution. It had to de- 
termine when the question was 
presented whether state statutes 
which required or permitted the 
furnishing of separate (although 
equal) facilities for education to 
whites and blacks in public schools 
was a violation of that amendment. 
It was required to do this in the 
years 1952 and 1954. 

These segregation cases certain- 
ly arose under the Constitution. 
The Court had to apply the gen- 
eralities of the amendment in the 
cases before it. They involved the 
specific proposition of whether or 


not the state statutes involved de- 
prived the plaintiffs of the equal 
protection of the laws as guaran- 
teed by the 14th Amendment. The 
Supreme Court could not equivo- 
cate. 

Why this unavoidable moral and 
legal conclusion should shock any 
right thinking citizen of a country 
dedicated to the proposition that 
all men are created equal is in- 
conceivable to me. 

The equal protection clause in 
the 14th Amendment was delib- 
erately couched in general terms. 
It speaks in general terms and 
those are as comprehensive as pos- 
sible. It did not specifically men- 
tion education, jury service, trans- 
portation on railroad trains or any 
of the other specific fields in which 
the court has been faced with 
racially ‘restrictive laws. The 
Court was required to decide the 
cases involving such restrictive 
laws. The “Equal Protection of 
the Law” clause is not self de- 
fining. 

REVERSAL OF PLESSY V. 

FERGUSON 

Critics of the decision especially 
condemn the disregarding of the 
rule laid down in that case al- 
though decisions are but evidence 
of the law and not the law itself. 

I think you will agree with me 
that the Supreme Court has the 
right to reverse the rule of law 
stated in prior judicial precedents 
whenever, in the judgment of the 
Court, such reversal is necessary 
to correct previous error or to in- 
terpret more accurately the mean- 
ing and to apply more effectively 
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the purpose of Constitutional pro- 
visions. Such a reversal may be 
necessitated as the result of ex- 
perience and by the impact of 
changing political, economic, tech- 
nological or social conditions in a 
complex and dynamic society or 
by the evolution of a clearer un- 
derstanding and deeper apprecia- 
tion of the moral and social values 
and legal rights implicit in the 
Constitutional provisions them- 
selves. 

As to this right, it has been 
said— 

“This will always be true, at 
least until such time as society 
ceases to grow, knowledge ceases 
to advance and the Supreme Court 
becomes infallible.” 

The Supreme Court has over- 
ruled sixty decisions in the Con- 
stitutional law area since its be- 
ginning—it has overruled ninety 
altogether. Some opinions had not 
been overruled for over 90 years. 
There is no limit to the right to 
overrule a prior decision. The law 
is a progressive science. Consti- 
tutional law is a developing sci- 
ence. 

In considering the question of 
whether a prior opinion should be 
overruled our own Roscoe Pound 
observes: “We must seek princi- 
ples of change no less than prin- 
ciples of stability.” 

It has been said: 

“The inn that shelters for the 
night is not the Journey’s End; the 
law like a traveler must be ready 
for the morrow. It must have a 
principle of growth.” 

In a very late article appearing 


in the Michigan Law Review by 
Albert P. Blaustein, Associate Pro- 
fessor of Law, Rutgers Law School 
assisted by Andrew H. Field of 
Rutgers (Vol. 57, No. 2—Dec. 1958) 
on the subject “Overruling Opin- 
ions in the Supreme Court” the 
author says: 

“The last decision of the Supreme 
Court consistent with the Plessy 
spirit—but by no means a reaf- 
firmance of the Plessy holding was 
Gong Lum v. Rice in 1927 (275 
U. S. 78). Thus, with the possible 
exception of the Korematsu de- 
termination (Decision in 1944 
based on wartime powers and 
emergencies 323 U. S. 214) it can 
safely be said that every Supreme 
Court decision since 1927 involving 
racial discrimination constituted 
some erosion of the Plessy doc- 
trine.” 

The same author in the same ar- 
ticle says: 

“Just as an overruling is ‘neces- 
sary’ in resolving prior conflicting 
precedents, so an overruling is at 
least ‘justified’ where the Court 
must choose between following a 
precedent and following a con- 
trary philosophy expressed in other 
cases. The Court in the school 
segregation case of Brown v. Board 
of Education and the transporta- 
tion case of Gayle v. Browder fi- 
nally overruled Plessy v. Ferguson. 
And the Court was severely criti- 
cized for its departure from this 
acknowledged precedent. But what 
the critics failed to realize was that 
adherence to the 1896 case of 
Plessy v. Ferguson would have 
resulted in a decision contrary to 
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the philosophy and spirit of at 
least four cases involving Negro 
rights in education, decided be- 
tween 1938 and 1950. Faced with 
the task of determining the consti- 
tutionality of laws based on racial 
segregation, the Supreme Court 
could not have reconciled all of the 
prior cases on the subject. Some 
decision or decisions had to be 
overruled—at least in spirit.” 

It is my opinion that the devel- 
opment of the law, as evidenced 
by the cases to which I have called 
your attention, eroded away what- 
ever basis there was for the Plessy 
decision and compelled the Su- 
preme Court of the United States 
to hold, when directly confronted 
with the claim, that to require by 
law children of a citizen, simply 
because of the dark color of their 
skin, to attend a separate public 
school from that attended by their 
white brothers violated the equal 
protection of the law clause of our 
constitution. 

Considering the background in- 
volved, did or did not the decision 
in the Segregation Cases come at 
an appropriate time? 

Assuming that the negro is a citi- 
zen and assuming that under the 
Constitution he is really entitled 
to the equal protection of the laws 
and that no state may pass a stat- 
ute denying him the equal protec- 
tion of the laws, must there not 
come a time when in all sections of 
our country, he is allowed to vote, 
where he is not required to ride in 
the back of a bus and where, at 
least by public statute, his children 
are not required to go to separate 


schools from those provided for 
white children simply because of 
their color. 

It occurs to me that it is danger- 
ous to allow millions of our citi- 
zens to be second-rate citizens and 
to discriminate against them. One 
can readily see that the loyalty of 
such a citizen might be affected 
if he, although he had educated 
himself, is still required by ordi- 
nance to ride in the back of the 
bus, is still required to send his 
children to a separate school and 
where, in some sections of the 
country, he is not allowed to vote 
and where he is otherwise dis- 
criminated against simply because 


-he was born with a dark skin, al- 


though he is drafted into the armed 
forces and is compelled to defend 
his country with his life. 

Likewise, is it not a good thing 
to strengthen the concept that jus- 
tice requires equality of treatment 
under the law without prejudice 
because of race, religion or nation- 
al origin? You will remember the 
prophetic dissent of Judge Harlan 
in the Plessy v. Ferguson case 
wherein he said: “The Constitu- 
tion is color blind.” 

CHRISTIAN PHILOSOPHY 

The philosophy upon which this 
Republic was founded assumed the 
essential equality of the citizen. I 
assume that that philosophy was in 
part based on the Christian belief 
that all men—White, Black, Red, 
Brown and Yellow—were created 
by God for the intimate association 
with him ultimately for all Etern- 
ity, this notwithstanding any acci- 
dental or temporary differences, be 
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they physical, intellectual, eco- 
nomic or racial. This thought, in 
part, was expressed as early as the 
Declaration of Independence which 
I have heretofore quoted to you. 

I think it might be of interest to 
you if I gave you the opinion from 
the moral standpoint of a Great 
Christian Church, i.e., the Catho- 
lic Church. 

In this Church what is known as 
the Red Mass is _ traditionally 
offered for the sanctification of the 
new Court Year. 

I am referring to a sermon 
preached at a Red Mass by William 
J. Knealy, S. J., in the Cathedral 
of New Orleans to the members 
of the Louisiana Bench and Bar 
in December, 1956. The segrega- 
tion case had been decided in 1954. 
You will agree with me that it took 
courage for this church to take the 
stand it did on segregation and to 
announce it so soon after the deci- 
sion and in a Cathedral in New 
Orleans. Jesuit Knealy at the end 
of his sermon stated, and I quote 
his exact words: 

“The position of the Catholic 
Church has been clearly and cour- 
ageously stated by his Excellency, 
the Archbishop of New Orleans. 
The philosophy of the natural law 
has always been embraced and 
elevated by the theology of the 
Church Universal. Popes, archbish- 
ops, bishops dogmatic and moral 
theologians, the unanimous judg- 
ment of the teaching Church is 
that compulsory segregation is ob- 
jectively and morally wrong. It is 
a cancer in the body politic. It is 
a desecration of Christian civiliza- 


tion. 

“We like to think that God is 
on the side of our American way 
of life; but it is true only to the 
extent that our American way of 
life is on the side of Him who 
said, ‘I am the way, the truth and 
the life.’ In the eyes of God there 
is neither white nor black nor red 
nor yellow nor brown; neither 
Jew nor Gentile nor barbarian nor 
Scythian; but all are brothers in 
Christ Jesus. ‘By this will all men 
know that you are my disciples, 
if you have love one for another.’” 

Do you take any exception to the 
stand of this man of God or that of 
his Church? You should know that 
the governing bodies of the Meth- 
odist and other Protestant churches 
publicly announced similar opin- 
ions. 

Do you not agree that the repeal 
of the Jim Crow laws growing 
out of a philosophy resulting from 
the prior slavery of the colored 
man is about due in this Republic? 

The New York Times in an edi- 
torial said of the Segregation 
Cases: 

“What the Supreme Court has 
said will stand because it is true 
and because it meets the ethical 
test of our traditions. It is time 
for men of wrath to draw aside and 
for reason and tolerance to take 
over.” 

In speaking of the Supreme 
Court Mr. Justice Hughes on an 
occasion commemorating the 150th 
Anniversary of the Court said: 

“It does most of its work with- 
out special public attention to par- 
ticular decisions. But ever and 
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anon arise questions which excite 
an intense public interest, are di- 
visive in character, dividing the 
opinion of lawyers as well as lay- 
men. However, serious the divi- 
sion of opinion, these cases must 
be decided. It should occasion no 
surprise that there should be acute 
differences of opinion on difficult 
questions of constitutional law 
when in every other field of hu- 
man achievement, in art, theology, 
and even on the highest levels of 
scientific research, there are ex- 
pert disputants. The more weigh- 
ty the question, the more serious 
the debate. The more likely is 
the opportunity for honest and ex- 
pert disagreement. This is a token 
of vitality. It is fortunate and not 
regrettable that the avenues of 
criticism are open to all, whether 
they denounce or praise. This is a 
vital part of the Democratic pro- 
cess. The essential thing is that 
the independence, the fearlessness, 
the impartial thought, and con- 
scientious motives of those who 
decide should both exist and be 
recognized.” 

History records that Alexander 
Hamilton writing in the Federalist 
said: 

“A circumstance which crowns 
the defects of the Confederation 
remains yet to be mentioned—the 
want of judiciary power.” 

Continuing he said: 

“Laws are a dead letter with- 
out courts to expound and define 
their true meaning and operation 
* * * to avoid the confusion which 
would unavoidably result from the 
contradictory decisions of a num- 


ber of independent judicatories, all 
nations have found it necessary to 
establish one court paramount to 
the rest possessing a general su- 
perintendence and authorized to 
settle and declare in the last resort 
a uniform rule of civil justice.” 

As said above, the Supreme 
Court must function in an atmos- 
phere of tension. It has to decide 
hotly contested constitutional ques- 
tions presented by the great law- 
yers of the country. These cases 
are important and are usually giv- 
en much publicity. 

You will remember the criticisms 
of the Court after the war of the 
Revolution. The criticism was 
based on the claim that the Court 
was unduly protecting the rights 
of those characterized as Royalists. 
History records that at an early 
date the sfates claimed the right 
of interposition as to Federal De- 
cisions and in a certain case the 
Governor of Pennsylvania called 
out the militia to prevent the en- 
forcement by United States Mar- 
shals of a judgment which had 
been entered in a Federal Court. 
After a time the state militia gave 
way and later on its commander 
was convicted of defying Federal 
authority, but was pardoned by the 
President. 

Again one George Tassels, a 
Cherokee Indian, was convicted in 
what the State of Georgia claimed 
to be its territory. Georgia claimed 
territory from the Ocean to the 
Mississippi River. He was sen- 


tenced to be hanged. His lawyers 
obtained a writ of error to the Su- 
preme Court. The Legislature of 
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Georgia passed a resolution di- 
recting its state officials to disre- 
gard any mandate from the Chief 
Justice of the United States and 
provided in the resolution that the 
Governor should resist with every 
force any interference with the 
administration of the criminal 
laws of the State of Georgia. While 
the case was pending in the Su- 
preme Court of the United States 
and within five days after the pas- 
sage of the resolution Tassels was 
hanged. 

The case of Worchester v. 
Georgia involved two missionaries 
who had been required by a 
Georgia Statute to leave the Cher- 
okee Indian territory, which was 
claimed by Georgia. These Mis- 
sionaries were convicted and im- 
prisoned; they appealed to the Su- 
preme Court of the United States. 
When the case came up for hear- 
ing no one appeared for the State 
of Georgia. 

Chief Justice Marshall wrote the 
opinion of the Supreme Court. 
The decision of the Georgia Court 
was reversed and the convictions 
annulled. As to this decision Pres- 
ident Jackson said: 

“John Marshall has made his de- 
cision, Now let him enforce it.” 

At any rate, the judgment came 
to nothing. The mandate was 
never observed and was never 
heeded. 

One of the great revolts against 
the Supreme Court and against its 
authority came from the Northern 
States just before the Civil War. 
The issue was the Fugitive Slave 
Act, requiring the return of es- 


caped slaves to their owners. 

Immediately after the Civil War, 
the radical Republicans in Con- 
gress proposed to sweep away the 
appellate jurisdiction of the Su- 
preme Court, because of a certain 
decision known as Ex Parte Milli- 
gan, 71 U. S., 2. In this case it 
appears that Milligan had been 
convicted of aiding the rebellion 
and this conviction was in a Mili- 
tary Court created by the Presi- 
cent. He was tried without a jury 
before Army Officers. On appeal 
the Supreme Court of the United 
States held that neither the Presi- 
dent nor the Congress had the 
power to establish a Military Court, 
except in the actual theatre of war 
where civil courts were not open. 
The decision set off violent explo- 
sions. There was a demand that 
the justices be impeached and that 
the Court be reconstructed. The 
charge was made that— 

“Treason * * * has at last found 
a secret shelter in the bosom of 
the Supreme Court.” 

The same Court also held certain 
test oaths designed to exclude for- 
mer Confederates from being min- 
isters or attorneys unconstitution- 
al. The Court also found in favor 
of the Lee family in a case invol- 
ving property. 

These decisions occasioned bit- 
ter opposition and, as has been said 
before, the Congress of the United 
States took away for a period of 
time the jurisidiction of the Su- 
preme Court in habeas corpus cases 
on appeal where the right of 
habeas corpus had been denied in 
the lower Courts. 
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Within recent history you will 
remember the attempt of the first 
Roosevelt to establish the recall 
of judicial decisions and of the 
second Roosevelt to pack the Court. 
I call attention to these historical 
facts to allay any apprehension 
that you may have from the cur- 
rent criticism of the decision of the 
Supreme Court in the Segregation 
Cases by David Lawrence and cer- 
tain Southern Senators. 

These current criticisms are not 
unique. 

Here again the citizens should 
know that the Court has survived 
these prior criticisms and will sur- 
vive the current ones. The citi- 
zen should know that it is this 
Court that is continually protect- 
ing the rights of the individuai 
citizen under the law. This citi- 
zen, as you know, has certain fun- 
damental rights. It is only the 
Court which can effectively pro- 
tect these rights. 

At times the passions of the 
people are aroused and they do not 
want the rights of certain citizens 
protected, but the Court’s duty is 
to protect the rights of the indi- 
vidual, even though of the min- 
ority, i.c., the rights guaranteed 
by the Constitution of the United 
States and the amendments there- 
to. This the Court has done in the 
past and will continue so to do. 

After the Civil War there were 
many who thought that those who 
had aided the rebellion were not 
entitled to jury trials and should 
be prosecuted in Military courts 
and there were some that even 
thought that lawyers of the South 


should not be allowed to practice 
again. 

At this time many of our citi- 
zens believe that those suspected 
of subversive conduct are not en- 
titled to the equal protection of 
our laws under the Constitution 
and the Bill of Rights. They argue 
that the national welfare should 
override the claims of those en- 
gaged in such conduct to the bene- 
fit of our Constitution and the Bill 
of Rights. However, the Courts 
are bound to uphold the Constitu- 
tion and the Bill of Rights and are 
bound to see to it that even sub- 
versives get a fair trial and are 
tried in accordance with the es- 
tablished procedures. 

These facts, the citizen should 
be told and he should be told that 
the only power which in the final 
analysis assures to him liberty un- 
der law is vested in the Courts, 
Federal and State. 

The citizen has seen the Su- 
preme Court of the United States 
restrain a president who seized 
a steel mill. He has seen the 
Governor of the State of Texas 
ordered to obey a federal decision 
(He had sought to evade an in- 
junction by declaring martial law, 
this in order to limit the produc- 
tion of oil). He has seen a Presi- 
dent send troops into a state to 
enforce a decision of the Supreme 
Court establishing the rights of 
negro children. He knows the 
power of “Law.” 

It is my considerate judgment 
that nothing has occurred to di- 
minish confidence in our Courts, 
Federal or State, in litigation be- 
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tween citizens or in those cases 
which involve individual liberty, 
protected by the sacred guaran- 
tees of the Bill of Rights. The 
administration of justice, accord- 
ing to law, in controversies be- 
tween individuals, goes forward as 
steadily today as at any time in 
the history of courts. Justice be- 
tween men is in fact meted out 
more surely because of the mod- 
ernization of our procedures and 
practices in compelling a full dis- 
closure of the facts; State and Fed- 
eral Courts vigilantly uphold free- 
dom of speech and worship, the 
right of peaceable assembly, the 
right to have one’s home treated 
as his castle, the right to be free 
from unwarranted searches and 
seizures, the right of bail and the 
right to trial by jury, when life 
and liberty are involved; and the 
right to be represented by coun- 
sel. All of the rights of the in- 
dividual are upheld even in those 
cases involving subversive con- 
duct which have lately fretted the 
patience of our people. This we 


ought to announce to our fellow 
citizens. 

Likewise, let us admonish the 
citizen as Lincoln did— 

“Let reverence of law become 
the political religion of the nation.” 

I would like, in conclusion, to 
repeat a paragraph from. the ad- 
dress of the Hon. Leonard A. 
Brockington, K. C. at Philadelphia, 
at a meeting of the American Bar 
Association. 

He said: 

“The law in its majesty and its 
real grandeur is never on the side 
of oppression or, of violence or of 
unfaith or murder. In. its noblest 
moods it stands in compassion by 
the side of the Man with the Hoe, 
in the cell of the persecuted and 
by the funeral pyre of the martyr. 
It stands wherever a man holds 
his head erect and speaks the 
truth that is within him. It stands 
wherever great souls and minds 
fight against bigotry and dark- 
ness. For the law is the language 
of freedom and of free men.” 


AMERICAN BAR COMMITTEE CONDEMNS 
SOME “ESTATE PLANNING” AS 
UNAUTHORIZED PRACTICE OF LAW 


Corporations or individuals whe 
are not lawyers, but who hold 
themselves out to the public as 
competent to perform legal serv- 
ices in the field of estate planning, 
are engaging in unauthorized prac- 
tice of the law, says the American 
Bar Association’s Committee on 
Unauthorized Practice of the Law. 


In a formal opinion release Sep- 
tember 30 the Committee declared 
that estate planning, except where 
it is in the nature of an analysis 
of the facts and assets of an es- 
tate, involves legal work and con- 
stitutes the practice of law. 

The seven-member committee 
issued the opinion after studying 
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a number of inquiries concerning 
the operations of lay agencies and 
laymen in this field. F. Trowbridge 
vom Baur of Washington, D. C., 
general counsel of the Department 
of the Navy, is chairman of the 
ABA committee. 

The opinion pointed out that es- 
tate planning involves the appli- 
cation of legal principles of the 
law of wills and estates, and law 
of trusts and future interests, the 
law of real and personal property, 
the law of taxation, and other 
aspects of law. It declared the 
public interest can be protected 
only if the giving of legal advice 
and drafting of legal instruments 
is entrusted to lawyers. 

Furthermore, the opinion said, 
neither corporations nor laymen 
may engage in estate planning by 
soliciting the legal work involved 
and then hiring lawyers to per- 
form it. “This is also the unau- 
thorized practice of law,” said the 
opinion, pointing out that courts 
have long held that a corporation 
cannot engage in law _ practice 
through staff lawyers, and also 
that it is unethical for a lawyer 
to allow his name or his profes- 
sional services to be used in the 
aid of any unauthorized practice 
enterprise. 

The 1200-word opinion cited as 
“elementary” Canon 27 which for- 
bids lawyers to solicit legal em- 
ployment by circulars, advertise- 
ments, or otherwise. Under this 
canon, the Committee said, no law- 
yer can solicit legal work in the 
field of estate planning or be em- 
ployed to do such work for a cor- 


poration or a layman that does. 

“The public could not be pro- 
tected by prohibiting the lawyer 
from soliciting legal work in the 
field of estate planning, if at the 
same time laymen and lay agencies 
were permitted, in any guise, to 
advertise a claimed legal compe- 
tence in this field,” the report said. 
“It should be clear, therefore, that 
the holding out by any lay agency 
to the public, directly or indirectly, 
overtly or subtly, of its willingness 
to perform legal services in the 
field of estate planning is itself 
the unauthorized practice of law. 
Also, no lay agency may hold it- 
self out to the public as willing to 
do the whole job of ‘estate plan- 
ning’ without becoming engaged 
in the unauthorized practice of the 
law.” 

The Committee said further that 
when an individual who is not a 
lawyer, or a corporation, engages 
in estate planning the practice does 
not become any less the practice of 
law because the statement is made 
that the legal advice given or legal 
work done should be reviewed by 
an attorney. 

“It is not intended by the opinion 
of this Committee to proscribe ac- 
tivities of those groups which 
serve various fields related to es- 
tate planning unless they involve 
the performance of legal services,” 
the report added. “Activities 


geared to motivating the individ- 
ual concerned to do something 
about his affairs and to seek the 
advice of his own lawyer as early 
as possible, preferably from the 
outset, with regard to the devel- 
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opment of an over-all estate plan, 
are in the public interest. Advice 
on matters of law with respect 


to the particular factual situation 
of the individual concerned, how- 
ever, must not be given.” 


MASONIC HONOR TO EDGERTON 


Frank E. Edgerton, who has prac- 
ticed law in Aurora since 1915, was 
honored at a Masonic meeting in 
Aurora on July 29. Joseph C. Tye 

;, of Kearney, 
President of 
the Nebraska 
State Bar As- 
sociation and 
Grand Master 
of Masons of 
Nebraska, pre- 
sented Mr. 
Edgerton with 
a Badge evi- 

Frank E. Edgerton dencing his 
membership in the Masonic frater- 
nity for more than fifty years and 
a Medal to Mr. Edgerton as the 
member of the Aurora Lodge hav- 
ing the longest, continuous. mem- 
bership in Masonry. The presen- 
tations were made at a_ public 
ceremony at the Aurora Masonic 
Temple. Mrs. Edgerton, together 
with their daughter, Mary Ellen 
Pogue and her husband, L. Welch 
Pogue, were present for the cere- 
mony. The Pogues reside in Wash- 
ington, D. C., where Mr. Pogue 
is a practicing lawyer. 

Mr. Edgerton, in addition to be- 
ing a fifty-year Mason is also a 
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fifty-year lawyer, having been ad- 
mitted to the Bar of the District 
of Columbia on October 11, 1909. 
He was then Secretary to the late 
Senator Norris Brown. He was 
admitted to the Nebraska Bar on 
September 20, 1910. During the 
years of January of 1911 to Jan- 
uary of 1915, he was assistant at- 
torney-general of Nebraska under 
Grant G. Martin, at that time At- 
torney-General. After leaving that 
office in January of 1915, he became 
associated with the late Eugene J. 
Hainer and in August of that year 
he moved to Aurora and became a 
member of the law firm of Hainer, 
Craft & Edgerton. Since August, 
1915, he has been a practicing law- 
yer in Aurora. 
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INTITUTE ON NEW LEGISLATION 


Starting in 1951 this association 
has held an institute on new legis- 
lation immediately following the 
adjournment of the legislature. 
The program this year was pre- 
sented at Omaha, Norfolk, Kear- 
ney and Sidney. 

The institute program was ar- 
ranged by the Committee on Legal 
Education and Continuing Legal 
Education of which John C. Mason, 
of Lincoln, was chairman. Mem- 
bers of the committee were David 
Dow, of the faculty of the Univer- 


sity of Nebraska, College of Law; 
A. Lee Bloomingdale, of the facul- 
ty of Creighton University, School 
of Law; Roger V. Dickeson, of Lin- 
coln and Keith Miller, of Omaha. 

Speaking on the new laws were 
A. Lee Bloomingdale, Clarence A. 
H. Meyer, Deputy Attorney Gen- 
eral of Nebraska; Robert B. Cros- 
by and Herman Ginsburg, both of 
Lincoln. 

Total attendance at the four 
meetings was 370. 116 towns were 
represented. 


SHOULD THE BAR ADOPT CLIENT 


SECURITY FUNDS? 


By THEODORE VOORHEES, of the Philadelphia Bar, Chairman of the American 
Bar Association Special Committee on Client Security Funds 


In recommending the establish- 
ment of a Clients’ Security Fund in 
Arkansas at the earliest practic- 
able date, a committtee of the 
Arkansas Bar Association report- 
ed: 

“Nothing is more likely to con- 
vince the public of the absolute 
honesty of the profession than the 
knowledge that the profession is 
itself confident of the integrity of 
its members and is prepared to 
underwrite it.” 

Prior to the year 1958, clients’ 
security funds had been _ estab- 
lished in England, Australia, New 
Zealand, Canada, South Africa 
and a number of other countries, 
but had yet to make an appear- 
ance in the United States. Dur- 
ing that year the ice was broken in 
this country, when the State Bars 


of Vermont and Oregon voted to 
set up such funds. 

In February 1959, the House of 
Delegates of the American Bar 
Association endorsed the principle 
of the fund and urged state and 
local bar associations to appoint 
committees to study its feasibility. 
By July 1, 1959, thirty-one state 
bar associations and ten local as- 
sociations had named such com- 
mittees. In May, the Board of 
Governors of the Illinois State Bar 
Association voted to join in a co- 
operative effort with the Chicago 
Bar Association in establishing a 
clients’ security fund to protect the 
clients of all lawyers in that state. 
In June, the Philadelphia Bar As- 
sociation voted to establish a fund. 

The clients’ security fund is 
based upon a very simple con- 
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cept. When a member of the legal 
profession betrays his trust and 
embezzles his clients’ money, the 
organized bar should recognize 
some obligation to provide reim- 
bursement of the loss sustained 
by his victim. In England, the dis- 
charge of that obligation is con- 
sidered a debt of honor of the pro- 
fession, and many American law- 
yers are beginning to regard it in 
the same light. 

On the other hand, some mem- 
bers of the bar have found diffi- 
culty in perceiving how an honest 
lawyer can owe anything to the 
client of a dishonest one. The late 
Chief Justice Vanderbilt, and Reg- 
inald Heber Smith of Boston, have 
provided a strong answer to that 
question. They have pointed out 
that it is in the interest of the 
public for the legal profession, 
which includes the judges and 
law teachers as well as the prac- 
ticing lawyers, to control legal 
education and admissions to the 
bar, and likewise in the public in- 
terest that the legal profession 
should control the discipline and 
disbarment of lawyers. In the 
light of that control, the public 
rightly holds the organized bar 
responsible for the conduct of all 
lawyers so long as they are per- 
mitted to remain in the ranks of 
practicing attorneys. The clients’ 
security fund serves to discharge 
that responsibility. 

Graham L. Sterling, Esq., Presi- 
dent of the California Bar Asso- 
siation, while urging the estab- 
lishment of a fund in California, 
gave the following additional an- 


swer to the question of why the 
profession should protect clients 
against the occasional dishonest 
lawyer: 

“* * * there’s a very good rea- 
son why we should. It is because 
we hold ourselves out to the pub- 
lic as a learned and honorable pro- 
fession, in whose members the 
public is entitled to have trust 
and confidence. We say, ‘You can 
trust us,:not only with your in- 
nermost secrets, but with your 
money and other property.’ When 
one of us betrays that trust fla- 
grantly by stealing the entrustor’s 
money, we are all to a degree 
responsible for that breach of 
trust and therefore we should do 
everything in our power to make 
restitution to the client who be- 
lieved that since all lawyers are 
supposed to be trustworthy, his 
particular lawyer was trustworthy. 
This obligation has been called ‘a 
debt of honor of the profession’, 
and I firmly believe that it is just 
that.” 

The mechanics of the fund are 
very simple. The bar association 
merely undertakes to appropriate 
a certain amount of money, de- 
rived from the membership dues, 
which will be earmarked for the 
reimbursement of a client whose 
funds are misappropriated. The 
protection may be afforded by an 
insurance policy, as in the case of 
the Vermont State Bar (where the 
Bar Association is insured against 
defalcations up to $10,000 in the 
case of a single lawyer, at an an- 
nual premium rate equivalent to 
two dollars for each member of the 
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bar) or on the basis of a self- 
insured fund, as in Philadelphia 
(where the clients’ security fund 
is to receive an appropriation from 
the Bar Association of $10,000 a 
year). 

It is true that, no matter what 
may have been the experience in 
the past, no one can accurately 
foretell how much money may be 
needed in any one year, for de- 
falcations cannot be counted upon 
to adhere to the law of averages. 
However, the Philadelphia Bar As- 
sociation devised a simple solution 
to the problem posed by this un- 
certainty. It authorized its com- 
mittee to withhold payments un- 
til the end of the year and then 
either to prorate the fund, if it was 
insufficient to pay all claims, or 
to pay the more deserving ones. 
This plan follows the example of 
the clients’ security fund in Eng- 
land where, during the first years, 
partial payments were made on 
account of claims, but by the time 
the fund had been in existence for 
ten years, all claims against it had 
been paid in full. Of course, it is 
to be hoped that a newly estab- 
lished fund will have sufficient 
money to meet all claims, but if it 
should prove short, it is not likely 
that a defrauded client would be 
more resentful over a partial re- 
imbursement than over no pay- 
ment or acknowledgment what- 
ever. 

Some lawyers may counsel a 
cautious approach to the establish- 
ment of a fund, perhaps because of 
a belief that it is not really needed, 
or in order to see how it will work 


out in the localities where it is 
first established. It is a fact, ac- 
cording to statistics compiled by 
Reginald Heber Smith, that for 
the last three years disbarments in 
the United States averaged little 
more than one per state per an- 
num, and involved only .0022% of 
the attorneys of the country. It 
is also true that the number of 
embezzlements are corresponding- 
ly small and that in many states 
all lawyers have proved entirely 
faithful to their clients over a 
period of many years. However, 
no one can foretell when or where 
an embezzlement may occur, and 
its effect, in so far as the public is 
concerned, may well be out of all 
proportion to the amount involved 
or the frequency or infrequency 
of similar occurrences. 

In the case of the clients’ secur- 
tiy fund, as with any other form 
of insurance, wisdom requires that 
protection be afforded before, 
rather than after, a loss occurs. 
Furthermore, in view of the recent 
widespread discussion of the fund 
throughout the country, the pub- 
lic’s reaction to a lawyer’s em- 
bezzlement may henceforth be un- 
usually critical, if the bar associa- 
tion in the state or city where it 
occurs has failed to take steps to- 
ward the establishment of a fund. 





FOR SALE. Northwestern Di- 
gest and Northwestern Reporter, 
lst and 2nd Series, both complete 
and current, $700.00. Terms can 
be arranged. BREWER, ROBB & 
FITZGERALD, Box 406, Richland 
Center, Wisconsin. 
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News of the Schools 
UNIVERSITY OF NEBRASKA, 


COLLEGE OF LAW 


The University of Nebraska Col- 
lege of Law in cooperation with 
the Junior Bar Section of the Ne- 
braska State Bar Association held 
its third institute at the law col- 
lege on September 18 and 19. The 
institute was devoted to practical 
problems in Nebraska probate 
practice. 

Those in attendance were wel- 
comed to the campus by Chancel- 
lor Clifford M. Hardin, who gave 
asurance of the keen interest the 
University has in the program of 
continuing legal education of the 
bar association. 

Lawyer participants on the pro- 
gram were Daniel Stubbs of Alli- 
ance, Charles F. Adams of Aurora, 


Henry M. Grether, Jr. of Lincoln, 
Judge Herbert A. Ronin, County 
Judge of Lancaster County, Judge 
Robert R. Troyer, County Judge 
of Douglas County, Frank J. Mat- 
toon of Sidney, David Dow of Lin- 
coln, Robert D. McNutt of Lincoln 
and Hale McCown, of Beatrice. 
Fred Herrington, State Tax Com- 
missioner, discussed Nebraska 
property tax problems. 

Attendance at the institute set 
a near record for institutes of this 
type which have been sponsored 
by the association. A total of 3438 
lawyers from 90 towns and cities 
throughout the state were regis- 
tered during the two days of the 
institute. 


CREIGHTON UNIVERSITY 
SCHOOL OF LAW 


Law School Enrollment Increases 

Enrollment in The Creighton 
University School of Law scored 
another advance this year. A total 
registration of 136 students repre- 
sents a ten percent increase over 
last year. This is the largest num- 
ber of law students in attendance 
since 1950, a year during which 
many veterans were finishing 
their legal education. Since 1955 
Creighton’s enrollment has _in- 
creased approximately 68 percent. 
This year’s first year class includes 
64 students, an increase of fifteen 


tions of divorce decrees, personal 
injury judgments, partnership 
agreements, bankruptcy proceed- 
ings, real estate transactions, con- 
demnation and probate proceed- 
ings, and many other common legal 
transactions will be the subject of 
the seminar. The six evening ses- 
sions will be conducted by a score 
of prominent practicing attorneys 
from Omaha and Lincoln, includ- 
ing among others: Barton Kuhns, 
Tom Davies, William Spire, Robert 
Veach, Harry Cohen, Keith Miller, 
John Mason, James Brown, Mil- 
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students over last year’s beginning 
class. 


Fall Seminar for Lawyers 

This year The Creighton Uni- 
versity School of Law, in the in- 
terest of continuing legal educa- 
tion, will inaugerate a course for 
practicing attorneys on current 
legal topics. This year’s seminar 
will be devoted to the tax conse- 
quences of the more common legal 
transactions. Practicing attorneys 
in Omaha and the surrounding area 
will be given an opportunity on 
Wednesday evenings from Novem- 
ber 11 through December 16, 1959, 
to refresh themselves on the fed- 
eral and state tax consequences 
of the legal transactions with 


which they are regularly called 


upon to deal. The tax implica- 
ton Abrahams, Truman Clare and 
Patrick Mullin. 

The program is not intended 
primarily for tax specialists but 
rather for the practicing attorney 
who has occasion daily to deal 
with the tax implications involved 
in the typical legal transaction. 
These seminars, which will be held 
from 7:30 until 9:30 in the evening, 
should prove interesting and en- 
lightening to the average practi- 
tioner. 

Depending upon the _ interest 
shown, and the support given, to 
the program, the School of Law 
would hope to make it a regular 
part of the Bar Association’s Pro- 
gram for continuing legal educa- 
tion. 


ews of 
ebraska Lawyers 


Judge Richard O. Johnson, 
Judge of the Municipal Court of 
Lincoln and James L. Koley, Dep- 
uty County Attorney of Douglas 
County attended the Rocky Moun- 
tain Regional Traffic Court Con- 
ference held in Denver during the 
week of July 6-10. 

David B. Downing, a 1953 gradu- 
ate of the University of Nebraska 
College of Law, who has been 
practicing in Denver since com- 
pleting his tour of duty with the 
Judge Advocate General’s Corps 
has entered the practice at Super- 
ior. He is associated with his fa- 


ther, Robert H. Downing, under the 
firm name of Downing and Down- 
ing. 

Don S. Farrens, who formerly 
practiced in Tekamah, has moved 
to Los Angeles. 

Walter G. Huber, of Blair, has 
been reelected President of the 
Blair Community Council. 

On the occasion of a recent trip 
to Washington, D. C., Clark O’Han- 
lon, of Blair, was admitted to prac- 
tice before the Supreme Court of 
the United States. 

The Hall County Bar Association 
now holds a noon meeting on the 





162 





NEBRASKA STATE BAR JOURNAL 





first Tuesday of each month at 
Hotel Yancey in Grand Island. B. 
J. Cunningham, Jr. is chairman 
of the Program Committee. 

Governor Brooks has appointed 
R. L. Smith, of Chappell, as a 
member of the Nebraska Oil and 
Gas Conservation Commission for 
a term of four years. 

Donald R. Sampson, of Central 
City, has been elected President 
of the Central City Chamber of 
Commerce. 

Joe McNamara, Jr., a 1959 gradu- 
ate of the Creighton University 
School of Law, is associated in the 
practice with Victor H. Schmidt 
in Papillion. 

Dixon G. Adams, of Bellevue, 
was recently awarded the first an- 
nual distinguished service award 
of the Nebraska Lions Eye Bank. 

The Ninth Judicial Bar Associa- 
tion held its annual summer pic- 
nic on June 27. 


On September 10, the lawyers 
of Madison County were dinner 
guests of Earl J. Moyer, George H. 
Moyer and James F. Brogan. At 
this meeting the lawyers organized 
the Madison County Bar Associa- 
tion. Monthly meetings will be 
held. 

The annual Lincoln County Bar 
Association steak fry was held in 
North Platte on September 2. 

Thomas O. David, a 1959 gradu- 
ate of Creighton University, School 
of Law, and James J. Duggan, who 
was graduated in 1959 from the 
University of Nebraska, College of 
Law, are associated with Maupin, 
Dent, Kay and Satterfield, in North 
Platte. 

Franklin D. Carroll, formerly of 
Cambridge, is now associated with 
W. C. Conover in Grant. Fred E. 
Wanek is associated with George 
B. Hastings, also of Grant. 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Paul H. Bek 
Admitted 1935. 
Frank C. Builta 
Admitted 1950. Died August 1959 
Edward E. Carr North Platte 
Admitted 1917. Died September 1959 
Harvey A. Collins Papillion 
Admitted 1917. Died September 1959 
Robert B. Hamer 


Seward 
Died August 1959 
Omaha 


Omaha 
Admitted 1930. Died September 1959 


Lincoln 

Died August 1959 
Omaha 

Died August i959 
Lincoln 

Died June 1959 


Clark Jeary 
Admitted 1914. 

John C. Lunk 
Admitted 1951. 

Earl D. McLean 
Admitted 1916. 





Clarence G. Miles 
Admitted 1914. Died March 1959 
Edwin F. Myers Broken Bow 
Admitted 1908. Died September 1959 
Elmer B. Nordell Omaha 
Admitted 1931. Died May 1959 
R. W. Proudfit Los Angeles, Calif. 
Admitted 1919. Died April 1959 
Frank S. Rizzuto Omaha 
Admitted 1927. Died February 1959 
Thomas J. Sheehan, Jr. Omaha 
Admitted 1920. Died October 1959 
Christian A. Sorensen Lincoln 
Admitted 1916. Died August 1959 


Lincoln 
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‘RETIREMENT PLANS” 
And Their Problems 


Our success in the Profit Sharing field in 
1958 places us in a position to assist lawyers 
with their problems in the area of Federally 
Approved Retirement Plans this year. For in- 
formation about our many fiduciary services 
write or phone 5-3251. 
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OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 


The ONLY Newspaper dedicated completely to serving 

Attorneys in all Courts in Douglas County, Nebraska. 

Publishing Legal Notices is Our Business—Not a Sideline! 
A. H. HENNINGSEN, Publisher 
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@ We can file financial proof at the Motor Vehicle De- 
partment promptly and efficiently for your clients. 
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Clients from— 
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Non-Assessable 


DAIRYLAND MUTUAL INSURANCE CO. 


NEBRASKA SERVICE OFFICE 
520 South 13th St. P.O. Box 1964 
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Home Office Madison, Wisc. 











